CERTI FI CATI ON OF ENROLLMENT
SUBSTI TUTE HOUSE BI LL 1495

Chapter 98, Laws of 2011

62nd Legi sl ature
2011 Regul ar Session

SALE OF PRODUCTS- - STOLEN OR M SAPPRCOPRI ATED | NFORVATI ON TECHNOLOGY

EFFECTI VE DATE: 07/22/11

Passed by the House April 5, 2011 CERTI FI CATE
Yeas 85 Nays 11

I, Barbara Baker, Chief Cerk of
the House of Representatives of

FRANK CHOPP the State of Washington, do hereby
- certify that the attached is
Speaker of the House of Representatives SUBSTI TUTE HOUSE BILL 1495 as

passed by t he House of
Representatives and the Senate on

Passed by the Senate April 4, 2011 the dates hereon set forth.

Yeas 39 Nays 8

BARBARA BAKER

BRAD OVEN Chi ef derk
Presi dent of the Senate
Approved April 18, 2011, 2:13 p.m FI LED

April 19, 2011

CHRI STI NE GREGO RE Secretary of State
Covernor of the State of WAshi ngton State of Véshington




(62 A W DN

©O© 00 N O

10
11
12
13
14
15
16
17
18

SUBSTI TUTE HOUSE BI LL 1495

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Judiciary (originally sponsored by Representatives Eddy,
Rodne, Ki r by, Ar st r ong, Hunt er, Hi nkl e, Chandl er, Pettigrew,
Carlyle, Springer, Maxwell, Anderson, dibborn, Kelley, and Kenney)

READ FI RST TI ME 02/ 17/ 11.

AN ACT Relating to the unfair conpetition that occurs when stol en
or msappropriated information technology is used to manufacture
products sold or offered for sale in this state; adding a new chapter
to Title 19 RCW and prescri bing penal ties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW_ SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Article or product” neans any tangi ble article or product, but
excludes: (a) Any services sold, offered for sale, or nade avail abl e
in this state, including free services and online services; (b) any
product subject to regulation by the United States food and drug
admnistration and that is primarily used for nedical or nedicina
pur poses; (c) food and beverages; and (d) restaurant services.

(2) "Copyrightable end product” nmeans a work within the subject
matter of copyright as specified in section 102 of Title 17, United
St ates Code, and which for the purposes of this chapter includes mask
wor ks protection as specified in section 902 of Title 17, United States
Code.

p. 1 SHB 1495. SL
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(3) "Essential conponent”™ neans a conponent of an article or
product provided or to be provided to a third party pursuant to a
contract, including a purchase order, wthout which the article or
product wll not perform as intended and for which there is no
substitute conponent available that offers a conparable range and
quality of functionalities and is available in conparable quantities
and at a conparable price.

(4) "Manufacture" neans to directly manufacture, produce, or
assenble an article or product subject to section 2 of this act, in
whol e or substantial part, but does not include contracting with or
ot herwi se engagi ng another person, or that person engaging another
person, to develop, manufacture, produce, or assenble an article or
product subject to section 2 of this act.

(5) "Material conpetitive injury” neans at |east a three percent
retail price difference between the article or product nmade in
violation of section 2 of this act designed to harmconpetition and a
directly conpeting article or product that was manufactured w t hout the
use of stolen or msappropriated information technology, with such a
price difference occurring over a four-nonth period of tine.

(6) "Retail price" neans the retail price of stolen or
m sappropriated i nformation technol ogy charged at the tinme of, and in
the jurisdiction where, the alleged theft or m sappropriation occurred,
multiplied by the nunber of stolen or m sappropriated itens used in the
busi ness operations of the person alleged to have viol ated section 2 of
this act.

(7)(a) "Stolen or msappropriated information technology" nmeans
hardware or software that the person referred to in section 2 of this
act acquired, appropriated, or used w thout the authorization of the
owner of the information technology or the owner's authorized |Iicensee
in violation of applicable law, but does not include situations in
which the hardware or software alleged to have been stolen or
m sappropri ated was not available for retail purchase on a stand-al one
basis at or before the tine it was acquired, appropriated, or used by
such a person

(b) Information technology is considered to be used in a person's
busi ness operations if the person uses the technology in the
manuf acture, distribution, marketing, or sales of the articles or
products subject to section 2 of this act.

SHB 1495. SL p. 2
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NEW SECTION.  Sec. 2. Any person who manufactures an article or
product while using stolen or m sappropriated i nformati on technol ogy in
its business operations after notice and opportunity to cure as
provided in section 5 of this act and, with respect to renedi es sought
under section 6(6) or 7 of this act, causes a material conpetitive
injury as a result of such use of stolen or m sappropriated i nformation
technol ogy, is deened to engage in an unfair act where such an article
or product is sold or offered for salein this state, either separately
or as a conponent of another article or product, and in conpetition
with an article or product sold or offered for sale in this state that
was manufactured w thout violating this section. A person who engages
in such an unfair act, and any articles or products manufactured by the
person in violation of this section, is subject tothe liabilities and
remedi al provisions of this chapter in an action by the attorney
general or any person described in section 6(5) of this act, except as
provided in sections 3 through 9 of this act.

NEW SECTION. Sec. 3. No action may be brought under this chapter,
and no liability results, where:

(1) The end article or end product sold or offered for salein this
state and alleged to violate section 2 of this act is:

(a) A copyrightable end product;

(b) Merchandi se manufactured by or on behalf of, or pursuant to a
license from a copyright owner and which displays or enbodi es a nane,
character, artwork, or other indicia of or from a wrk that falls
within (a) of this subsection, or nmerchandi se manufactured by or on
behal f of, or pursuant to a license from a copyright or trademark
owner and that displays or enbodies a nane, character, artwork, or
other indicia of or froma thene park, thene park attraction, or other
facility associated with a thene park; or

(c) Packaging, carrier nmedia, or pronotional or advertising
materials for any end article, end product, or nerchandise that falls
within (a) or (b) of this subsection;

(2) The allegation that the information technology is stolen or
m sappropriated is based on a claimthat the information technol ogy or
its use infringes a patent or msappropriates a trade secret under
applicable lawor that could be brought under any provision of Title 35
of the United States Code;

p. 3 SHB 1495. SL
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(3) The allegation that the information technology is stolen or
m sappropriated is based on a claimthat the defendant's use of the
information technology violates the terns of a license that allows
users to nodify and redistribute any source code associated with the
technol ogy free of charge; or

(4) The allegation is based on a claimthat the person violated
section 2 of this act by aiding, abetting, facilitating, or assisting
soneone el se to acquire, appropriate, use, sell, or offer to sell, or
by providing soneone else with access to, information technol ogy
Wi t hout aut horization of the owner of the information technol ogy or the
owner's authorized |licensee in violation of applicable |aw

NEW SECTION. Sec. 4. No injunction may issue against a person
ot her than the person adjudicated to have violated section 2 of this
act, and no attachnent order may issue against articles or products
other than articles or products in which the person alleged to violate
section 2 of this act holds title. A person other than the person
all eged to violate section 2 of this act includes any person other than
t he actual manufacturer who contracts with or otherw se engages anot her
person to devel op, manufacture, produce, market, distribute, advertise,
or assenble an article or product alleged to violate section 2 of this
act.

NEW SECTION. Sec. 5. (1) No action may be brought under section
2 of this act unless the person subject to section 2 of this act
received witten notice of the alleged use of the stolen or
m sappropriated information technology from the owner or exclusive
licensee of the information technology or the owner's agent and the
person: (a) Failed to establish that its use of the information
technol ogy in question did not violate section 2 of this act; or (b)
failed, within ninety days after receiving such a notice, to cease use
of the owner's stolen or msappropriated information technol ogy.
However, if the person commences and thereafter proceeds diligently to
replace the information technology with information technol ogy whose
use would not violate section 2 of this act, such a period nust be
extended for an additional period of ninety days, not to exceed one
hundred eighty days total. The information technology owner or the
owner's agent may extend any period described in this section.

SHB 1495. SL p. 4
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(2) To satisfy the requirenments of this section, witten notice
must, under penalty of perjury: (a) ldentify the stolen or
m sappropriated i nformati on technol ogy; (b) identify the | awful owner
or exclusive licensee of the information technology; (c) identify the
applicable lawthe personis alleged to be violating and state that the
notifier has a reasonable belief that the person has acquired,
appropriated, or used the information technology in question wthout
aut hori zation of the owner of the information technol ogy or the owner's
aut hori zed licensee in violation of such applicable law, (d) to the
extent known by the notifier, state the manner in which the information
technol ogy is being used by the defendant; (e) state the articles or
products to which the information technology relates; and (f) specify
the basis and the particular evidence upon which the notifier bases
such an al | egati on.

(3) The witten notification nust state, under penalty of perjury,
that, after a reasonable and good-faith investigation, the information
in the notice is accurate based on the notifier's reasonabl e know edge,
i nformation, and belief.

NEW SECTION. Sec. 6. (1) No earlier than ninety days after the
provision of notice in accordance wth section 5 of this act, the
attorney general, or any person described in subsection (5) of this
section, may bring an action against any person that is subject to
section 2 of this act:

(a) To enjoin violation of section 2 of this act, including by
enjoining the person fromselling or offering to sell in this state
articles or products that are subject to section 2 of this act, except
as provided in subsection (6) of this section. However, such an
i njunction does not enconpass articles or products to be provided to a
third party that establishes that such a third party has satisfied one
or nmore of the affirmative defenses set forth in section 8(1) of this
act with respect to the manufacturer alleged to have viol ated section
2 of this act;

(b) Only after a determnation by the court that the person has
viol ated section 2 of this act, to recover the greater of:

(i) Actual direct damages, which may be inposed only against the
person who viol ated section 2 of this act; or

p. 5 SHB 1495. SL
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(1i) Statutory damages of no nore than the retail price of the
stolen or m sappropriated information technol ogy, which nay be i nposed
only agai nst the person who viol ated section 2 of this act; or

(c) In the event the person alleged to have violated section 2 of
this act has been subject to a final judgnent or has entered into a
final settlenent, or any products manufactured by such a person and
alleged to violate section 2 of this act have been the subject of an
i njunction or attachnment order, in any federal or state court in this
state or any other state, arising out of the same theft or
m sappropriation of information technol ogy, the court shall dismss the
action with prejudice. |If such a person is a defendant in an ongoi ng
action, or any products manufactured by such a person and alleged to
viol ate section 2 of this act are the subject of an ongoing injunction
or attachment order, in any federal or state court inthis state or any
other state, arising out of the sanme theft or m sappropriation of
i nformation technol ogy, the court shall stay the action against such a
person pendi ng resolution of the other action. In the event the other
action results in a final judgnent or final settlenent, the court shal
dism ss the action wth prejudi ce agai nst the person. D sm ssals under
this subsection are res judicata to actions filed against the person
al l eged to have violated section 2 of this act arising out of the sane
theft or m sappropriation of information technol ogy.

(2) After determnation by the court that a person has violated
section 2 of this act and entry of a judgnent against the person for
violating section 2 of this act, the attorney general, or a person
described in subsection (5) of this section, nay add to the action a
claim for actual direct damages against a third party who sells or
offers to sell in this state products made by that person in violation
of section 2 of this act, subject to the provisions of section 8 of
this act. However, danages may be inposed against a third party only
if:

(a) The third party's agent for service of process was properly
served with a copy of a witten notice sent to the person alleged to
have viol ated section 2 of this act that satisfies the requirenments of
section 5 of this act at |east ninety days prior to the entry of the
j udgnent ;

(b) The person who violated section 2 of this act did not nake an

SHB 1495. SL p. 6
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appear ance or does not have sufficient attachable assets to satisfy a
j udgnent agai nst the person;

(c) Such a person either manufactured the final product or produced
a conmponent equal to thirty percent or nore of the value of the fina
pr oduct ;

(d) Such a person has a direct contractual relationship with the
third party respecting the manufacture of the final product or
conponent; and

(e) The third party has not been subject to a final judgnment or
entered into a final settlenent in any federal or state court in this
state or any other state arising out of the sane theft or
m sappropriation of information technol ogy. However, in the event the
third party is a party to an ongoing suit for damages, or has entered
an appearance as an interested third party in proceedings in rem in
any federal or state court inthis state or any other state arising out
of the same theft or m sappropriation of information technol ogy, the
court shall stay the action against the third party pending resol ution
of the other action. 1In the event the other action results in a final
j udgment, the court shall dism ss the action with prejudi ce against the
third party and dismss any in rem action as to any articles or
products manufactured for such a third party or that have been or are
to be supplied to such athird party. Dismssals under this subsection
are res judicata to actions filed against the person alleged to have
violated section 2 of this act arising out of the sanme theft or
m sappropriation of information technol ogy.

(3) An award of danmges against such a third party pursuant to
subsection (2) of this section nust be the |esser of the retail price
of the stolen or m sappropriated i nformati on technol ogy at issue or two
hundred fifty thousand dollars, |ess any anounts recovered from the
person adjudicated to have violated section 2 of this act, and
subsection (4)(a) of this section does not apply to such an award or
recovery against the third party.

(4) I'n an action under this chapter, a court may:

(a) Against the person adjudicated to have violated section 2 of
this act, increase the damages up to three tines the danages aut hori zed
by subsection (1)(b) of this section where the court finds that the
person's use of the stolen or msappropriated information technol ogy
was wllful;

p. 7 SHB 1495. SL
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(b) Wth respect to an award under subsection (1) of this section
only, award costs and reasonable attorneys' fees to: (i) A prevailing
plaintiff in actions brought by an injured person under section 2 of
this act; or (ii) a prevailing defendant in actions brought by an
all egedly injured person; and

(c) Wth respect to an action under subsection (2) of this section
brought by a private plaintiff only, award costs and reasonable
attorneys' fees to a third party for all [litigation expenses
(including, without limtation, discovery expenses) incurred by that
party if it prevails on the requirenment set forth in subsection (2)(c)
of this section or who qualifies for an affirmative defense under
section 8 of this act. However, in a case in which the third party
received a copy of the notification described in subsection (2)(a) of
this section at | east ninety days before the filing of the action under
subsection (2) of this section, with respect to a third party's
reliance on the affirmative defenses set forth in section 8(1) (c) and
(d) of this act, the court may award costs and reasonabl e attorneys’
fees only if all of the conduct on which the affirmative defense is
based was undertaken by the third party, and the third party notified
the plaintiff of the conduct, prior to the end of the ninety- day
peri od.

(5) A person is deened to have been injured by the sale or offer
for sale of a directly conpeting article or product subject to section
2 of this act if the person establishes by a preponderance of the
evi dence that:

(a) The person nmanufactures articles or products that are sold or
offered for sale in this state in direct conpetition with articles or
products that are subject to section 2 of this act;

(b) The person's articles or products were not manufactured using
stolen or m sappropriated information technology of the owner of the
i nformation technol ogy;

(c) The person suffered economc harm which may be shown by
evidence that the retail price of the stolen or msappropriated
i nformati on technol ogy was twenty thousand dollars or nore; and

(d) If the person is proceeding in remor seeks injunctive relief,
that the person suffered material conpetitive injury as a result of the
viol ation of section 2 of this act.

SHB 1495. SL p. 8
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(6)(a) If the court determ nes that a person found to have viol ated
section 2 of this act lacks sufficient attachable assets in this state
to satisfy a judgnent rendered against it, the court may enjoin the
sale or offering for sale in this state of any articles or products
subject to section 2 of this act, except as provided in section 4 of
this act.

(b) To the extent that an article or product subject to section 2
of this act is an essential conponent of a third party's article or
product, the court shall deny injunctive relief as to such an essenti al
conponent, provided that the third party has undertaken good faith
efforts within the third party's rights under its applicable contract
with the manufacturer to direct the manufacturer of the essential
conponent to cease the theft or msappropriation of information
technology in violation of section 2 of this act, which my be
satisfied, wthout l[imtation, by the third party issuing a witten
directive to the manufacturer demanding that it cease the theft or
m sappropriation and demandi ng that the manufacturer provide the third
party with copies of invoices, purchase orders, |icenses, or other
verification of lawful use of the information technol ogy at issue.

(7) The court shall determ ne whether a cure period | onger than the
period reflected in section 5 of this act woul d be reasonabl e given the
nature of the use of the information technology that is the subject of
the action and the tine reasonably necessary either to bring such use
into conpliance with applicable law or to replace the information
technology with information technol ogy that would not violate section

2 of this act. |If the court deens that a | onger cure period would be
reasonable, then the action shall be stayed until the end of that
| onger cure period. If by the end of that |onger cure period, the

def endant has established that its use of the information technol ogy in
question did not violate section 2 of this act, or the defendant ceased
use of the stolen or m sappropriated information technol ogy, then the
action nmust be di sm ssed.

NEW SECTION. Sec. 7. (1) In a case in which the court is unable
to obtain personal jurisdiction over a person subject to section 2 of
this act, the court may proceed in remagainst any articles or products
subject to section 2 of this act sold or offered for sale in this state
in which the person alleged to have violated section 2 of this act

p. 9 SHB 1495. SL
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holds title. Except as provided in section 4 of this act and
subsection (2) through (4) of this section, all such articles or
products are subject to attachnent at or after the tinme of filing a
conplaint, regardless of the availability or anmount of any nonetary
j udgnent .

(2) At least ninety days prior to the enforcenent of an attachnent
order against articles or products pursuant to subsection (1) of this
section, the court shall notify any person in possession of the
articles or products of the pending attachnent order. Prior to the
expiration of the ninety day period, any person for whomthe articles
or products were manufactured, or to whomthe articles or products have
been or are to be supplied, pursuant to an existing contract or
pur chase order, may:

(a) Establish that the person has satisfied one or nore of the
affirmati ve defenses set forth in section 8(1) of this act with respect
to the manufacturer alleged to have violated section 2 of this act, in
whi ch case the attachnment order nust be dissolved only with respect to
those articles or products that were manufactured for such a person, or
have been or are to be supplied to such a person, pursuant to an
exi sting contract or purchase order; or

(b) Post a bond with the court equal to the retail price of the
all egedly stolen or msappropriated information technol ogy or twenty-
five thousand dollars, whichever is less, in which case the court shal
stay enforcement of the attachnment order against the articles or
products and shall proceed on the basis of its jurisdiction over the
bond. The person posting the bond shall recover the full anount of
such bond, plus interest, after the issuance of a final judgnent.

(3) Inthe event the person posting the bond pursuant to subsection
(2)(b) of this sectionis entitled to claiman affirmative defense in
section 8 of this act, and that person establishes wth the court that
the person is entitled to any affirmative defense, the court shall
award costs and reasonable attorneys' fees to the person posting the
bond and against the plaintiff in the event the plaintiff proceeds with
an action pursuant to section 6(2) of this act against the person
posting the bond.

(4) In the event that the court does not provide notification as
descri bed in subsection (2) of this section, the court, upon notion of
any third party, shall stay the enforcenent of the attachnent order for

SHB 1495. SL p. 10
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ninety days as to articles or products manufactured for the third
party, or that have been or are to be supplied to the third party,
pursuant to an existing contract or purchase order, during which ninety
day period the third party may avail itself of the options set forth in
subsection (2)(a) and (b) of this section.

NEW SECTION. Sec. 8. (1) A court may not award danmages agai nst
any third party pursuant to section 6(2) of this act where that party,
af ter havi ng been afforded reasonabl e notice of at |east ninety days by
proper service upon such a party's agent for service of process and
opportunity to plead any of the affirmati ve defenses set forth in this
subsection, establishes by a preponderance of the evidence any of the
fol | ow ng:

(a) Such a person is the end consunmer or end user of an article or
product subject to section 2 of this act, or acquired the article or
product after its sale to an end consuner or end user;

(b) Such a person is a business with annual revenues not in excess
of fifty mllion dollars;

(c) The person acquired the articles or products:

(i) And had either: A code of conduct or other witten docunent
governi ng the person's commercial relationships with the manufacturer
adj udi cated to have violated section 2 of this act and which includes
comm tnents, such as general commtnents to conply with applicable
| aws, that prohibit use of the stolen or m sappropriated information
technology by such manufacturer; or witten assurances from the
manuf acturer of the articles or products that the articles or products,
to the manufacturer's reasonabl e knowl edge, were manufactured w thout
the use of stolen or msappropriated information technology in the
manuf acturer's business operations. However, wth respect to this
subsection (c)(i), wthin one hundred eighty days of receiving witten
notice of the judgnment against the manufacturer for a violation of
section 2 of this act and a copy of a witten notice that satisfies the
requirenents of section 5 of this act, the person nust undertake
commercially reasonable efforts to do any of the foll ow ng:

(A) Exchange witten correspondence confirmng that such a
manufacturer is not using the stolen or msappropriated information
technology in violation of section 2 of this act, which my be
satisfied, wthout limtation, by obtaining witten assurances fromthe

p. 11 SHB 1495. SL
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manuf acturer acconpanied by copies of invoices, purchase orders,
licenses, or other wverification of lawful use of the information
t echnol ogy at issue;

(B) Direct the manufacturer to cease the theft or m sappropriation
which may be satisfied, without limtation, by the third party issuing
a witten directive to the manufacturer demanding that it cease such
theft or m sappropriation and demandi ng that the manufacturer provide
the third party with copies of invoices, purchase orders, |licenses, or
other verification of lawful use of the information technology at
i ssue; and for purposes of clarification, the third party need take no
additional actionto fully avail itself of this affirmative defense; or

(© In a case in which the manufacturer has failed to cease such a
theft or m sappropriation within the one hundred ei ghty-day period, and
the third party has not fulfilled either option (c)(i)(A) of this
subsection or option (c)(i)(B) of this subsection, cease the future
acquisition of the articles or products fromthe manufacturer during
the period that the manufacturer continues to engage in the theft or
m sappropriation subject to section 2 of this act where doing so would
not constitute a breach of an agreenent between the person and the
manufacturer for the manufacture of the articles or products in
question that was entered into on or before one hundred eighty days
after the effective date of this section; or

(1i1) Pursuant to an agreenent between the person and a manufact urer
for the manufacture of the articles or products in question that was
entered into before one hundred eighty days after the effective date of
this section. However, w thin one hundred eighty days of receiving
witten notice of the judgnent agai nst the manufacturer for a violation
of section 2 of this act and a copy of a witten notice that satisfies
the requirenments of section 5 of this act, the person nust undertake
commercially reasonable efforts to do any of the foll ow ng:

(A) Qobtain from the manufacturer witten assurances that such a
manufacturer is not using the stolen or msappropriated information
technology in violation of section 2 of this act, which my be
satisfied, wthout limtation, by obtaining witten assurances fromthe
manuf acturer acconpanied by copies of invoices, purchase orders,
licenses, or other wverification of l|awful use of the information
t echnol ogy at issue;

SHB 1495. SL p. 12
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(B) Direct the manufacturer to cease the theft or m sappropriation
whi ch may be satisfied, without limtation, by the third party issuing
a witten directive to the manufacturer demanding that it cease such
theft or m sappropriation and demandi ng that the manufacturer provide
the third party with copies of invoices, purchase orders, |licenses, or
other verification of lawful use of the information technology at
i ssue; and for purposes of clarification, the third party need take no
additional actionto fully avail itself of this affirmative defense; or

(O In a case in which the manufacturer has failed to cease the
theft or m sappropriation within the one hundred ei ghty-day period, and
the third party has not fulfilled either option (c)(ii)(A) of this
subsection or option (c)(ii)(B) of this subsection, cease the future
acquisition of the articles or products fromthe manufacturer during
the period that the manufacturer continues to engage in the theft or
m sappropriation subject to section 2 of this act where doing so would
not constitute a breach of such agreenent;

(d) The person has made commercially reasonable efforts to
i npl enment practices and procedures to require its direct manufacturers,
in manufacturing articles or products for such person, not to use
stolen or msappropriated information technology in violation of
section 2 of this act. A person may satisfy this subsection (1)(d) by:

(1) Adopting and undertaking comercially reasonable efforts to
i npl ement a code of conduct or simlar witten requirenments, which are
applicable to the person's direct nmanufacturers, that prohibit the use
of stolen or msappropriated information technology by such a
manuf acturer, subject to a right of audit, and the person either: (A
Has a practice of auditing its direct manufacturers on a periodic basis
in accordance with generally accepted industry standards; or (B)
requires in its agreenents with its direct manufacturers that they
submt to audits by a third party, which may include a third-party
associ ation of businesses representing the owner of the stolen or
m sappropriated intellectual property, and further provides that a
failure to remedy any deficiencies found in such an audit that
constitute a violation of the applicable |Iaw of the jurisdiction where
the deficiency occurred constitutes a breach of the contract, subject
to cure within a reasonabl e period of tinme; or

(i1) Adopting and undertaking commercially reasonable efforts to
i npl ement a code of conduct or simlar witten requirenments, which are

p. 13 SHB 1495. SL
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applicable to the person's direct nmanufacturers, that prohibit use of
stolen or m sappropriated information technology by such a
manuf acturer, and the person undertakes practices and procedures to
address conpliance with the prohibition against the use of the stolen
or msappropriated information technology in accordance wth the
appl i cabl e code of conduct or witten requirenents; or

(e) The person does not have a contractual relationship with the
person alleged to have violated section 2 of this act respecting the
manufacture of the articles or products alleged to have been
manuf actured in violation of section 2 of this act.

(2) Athird party nust have the opportunity to be heard regarding
whet her an article or product is an essential conponent provided or to
be provided to a third party, and nust have the right to file a notion
to dism ss any action brought against it under section 6(2) of this
act .

(3) The court may not enforce any award for danages agai nst such a
third party until after the court has ruled on that party's claim of
eligibility for any of the affirmtive defenses set out in this
section, and prior to such a ruling may all ow di scovery, in an action
under section 6(2) of this act, only on the particul ar defenses raised
by the third party.

(4) The court shall allow discovery against a third party on an
issue only after all discovery on that issue between the parties has
been conpleted and only if the evidence produced as a result of the
di scovery does not resolve an issue of material dispute between the
parties.

(5) Any confidential or otherwi se sensitive information submtted
by a party pursuant to this section is subject to a protective order

NEW SECTION. Sec. 9. A court may not enforce an award of damages
against athird party pursuant to section 6(2) of this act for a period
of eighteen nonths fromthe effective date of this section.

NEW SECTION. Sec. 10. A violation of this chapter may not be
considered a violation of the state consuner protection act, and
chapter 19.86 RCW does not apply to this chapter. The renedies
provi ded under this chapter are the exclusive renedies for the parties.

SHB 1495. SL p. 14
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NEW SECTION. Sec. 11. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 12. Sections 1 through 10 of this act
constitute a new chapter in Title 19 RCW

Passed by the House April 5, 2011.

Passed by the Senate April 4, 2011.

Approved by the Governor April 18, 2011.

Filed in Ofice of Secretary of State April 19, 2011.
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